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fim, committee will report favorably a 
voting bill promptly. _ 

To further the understanding of th4 
i aek tliat a memorandum be 
punied in the Record .following my »• 
niurJCB. It is a preliminary memoran- 
dum j)i ' pared by the American law Seo 
Udit of the library of Congress. n out- 
lines the highlights of the Attorney Gen- 
eral's referee proposal, and oommenta 
on possible existing powers of the Fed* 
oral courts to achieve results similar 
to those sought In the referee proposal. 
It is important that this point not be 
overlooked in the forthcoming debate^ 
and iC has relevance In evaluating the 
past performance of the Attorney Gen- 
eral under the authority given him by 


. fb). 3b attend any session fAr eoenUag 
'fates and fgwrt to mil court whsrrtiy any 
vote bm$ .*jr ipy ptetoa rerttflsa as qualified 
baraot bfui property counted. 

E. The r sfsre ea shall tuns all the powers of 
a master oaBfsrrad by role 05 (o) Federal 
Sutae ot Clvu Procedure. 

a. rata vrnnaa dr tn nuauu. conn . 

Won* nnnxa uf . 

The atvU Bights Act of 1057 authorise* 
tbs Attqrssfy General Is a proper cose to 
Institute for or In the name of the- United 
State* "a etvtt action or other proper pro- 
asBtifng tor preventive relief, Including an 
appnoatkmfor a permanent or temporary in- 
Jonettoo. Mrtrelntng order, or fitter order” 
(43 fJ-S-O. see, 1871(c) ). 

Though under the federal Rules of Otvtl 
Procedure thur# t» but one form of action, the 


the authorKy given him bj mio* do not In fast abolish the difference in I 
is InAhe ClVu Rights Act Of aatwtfinee - bet w een lecal and - aanltable ' 


tl.e Congress la -the Civil Rights Act of 
1857. This memorandum will add con- 
siderably to the understanding and clari- 
fication of all of us working on these 

problems. 

There being no objection, the mem- 
orandum was ordered to be' printed In 
tl se H soord, as follows : ■ . 

r'KBAUASY 4, ieeo. 

T.i Hon. Fim.ip A. Hast. 
from: American Law Division, 
r.untect : Proposed bill for appointment of 
voting refereeu and existing powers of 

Federal courts. 

*- UI'IHATIOH or TH* ATKairZT. CENOUtV 
i-KorosAi. 

The proposal of Attorney General Roger! 
for amendment of the CIvU Rights Act Of 
ii<57 would oiiernte In the following manner: 

l 'Che Attorney Qenerat would bring an 
action under 43 UA.C. 1071(0) whenever ha 
had 'ciuron to. believe that a gprson Is about 
to he deprived under color of law of the right 
to vote in any election. Federal or Stats, as 
provided in section 1971(a), of under color of 
law or otherwise of the right to vote la S 
federal election, . as provided 'la section 
1971(b). ' " - • - - 

2. The court may appoint &te or mfire 
voting referees only If It- makes both Of nw 
following findings; . . .... 

(a) Under color of law or by Stats motion 
n person has been deprived of a light to vote 
in B Federal or State election; 

<i>i 'Such deprivation is “pursuant to a 
p.i item or practice." 

The voting referees so appointed would 
have the following powers; . . 

tn) To receive applications from any per-, 
claiming deprivation as to the right to 
n i'isier or otherwise qualify to vote at any 
t iici ion: 

t>- In hike evidence; 

to To submit to the court findings as to 
v.-i. ether any applicants are qualified to vote 
riiio ( 1 ) have been deprived of an oppor- 
tuiiity to register or otherwise qualify to 
■ote; nr (2) have been, found by State elec- 
tion offlcinls unqualified to register or un- 
qur lined to vote at any election. 

4 The court will review each referee's re- 
port and accept Its findings rm)f * clearly 
erroneous. 

fi The court will Issue a supplementary 
drereo naming the persons found qualified to 

vote. i 

<l The Attorney General will transmit to- 
il oproprlat e State election officials copies of- 
' the original decree and 'any supplementary-, 

decree. ’ 

7. The court may authorize the ref eree ta 
i*ue a voting, qualification certificate. fin 
cacn person found quaUflM and named ( a 

the court's decree. '• , . • . - •' . 

8 The court may also anthartns the taf- 

nreea to: • ... a- • .t . -i, » 


substance He tWea n legal and - aqul table 
remedies (flnnUey v. VJS, 314 P. 3d B (6th 
tftr.. 1964) ) and equitable relief wet be ac- 
corded where the record shows that the 
partlse art entitled to equitable relief (118 

• ». Supp, 040 (0,0. 140, 1959)); QUm s Jfcs 
Civil Rights Act authorize i the Attorney Gen- 
eral to seek equitable remedies In a civil 
action the court snterta’ning such an action 

' may exercise any of the traditional equity 
power* unless limited by statute or rule. 

. Courts of equity are flexible and can adapt 
(heir decrees to all the varieties of circum- 
stances which may Arise, and adjust them to 
all the peculiar rights of the parties tn inter- 
est (Attainder v. Hillman, 290 UB, 223, 23P 
(1936) ) siting Story (Equity Jurisprudence 
(14th Bd.) sec. 39; Brown v. Board of Edges- 
(km, 248 UB, 894, 800 (1865)). 

* .Story also points out tn section 38 that, 

unlike court* of law which must limit their 
Inquiries to the parties before them even 
though others may be vitally Interested In 
the outcome of the suit, courts of equity 
ran bring before them ail the parties Inter- 
asked In tbs subject matter, surd adjust the 
rights of sot, however cumerrofiut. That 
Btory’s observation Is still valid Is borne out 
by role 71 « the Federal Rules of Civil Pro- 
cedure Which provide* ; ’ . 

- “When an order la made to TaraeM ft per- 
son who Is act'd party to the action, ha 
may enforce obedience to the order by the 
same proceeo at If he were a party; and, when 

' Obedience to an order may be lawfully en- 
forced against a person who Is hot a party,. 


M Btiflty problems Which enter into the ostab- 
y iWiawt at a system of determining sdmls- 
d shut to ptibltc schools on a nooraclal basis 
(Brow* v. Board of Education, 848 u .M 201, 
* 800-01 OSiB)). 

U Whether the court* may use re/im-ee to 
eecist thqm in determining the qualiflcutiom 
Of voter* depends so the operation of ruin 
- Bt(b) Of the Federal Rules of Civil Procedure 
J, Which provides that In actions to be tried 
0 without • Jury, "except In matters of ac- 
A oount, g reference shall be made only upon 
a Showing that soma exceptions! ooniUtlon 
requires it.” 

_ In 'order of reference is revlewi.blc and 
» n a lth a r congestion of the calendar In itself. 

opr complexity of Issues of fact and law. nor 
it the prospect of. a lengthy trial, offer excep- 
, Uonal grounds for reference to a mastei 
J (Lo Bpy v. Born* leather Co, 852 Uii. 249 

? whm numerous persons were to N 

_ e xam in e d at various places in procoedingi: 
" supplefasntary to execution, reference to t. 


master was proper (Bair v. Bank of Ameria 
lit F. 3d 347 (1940)). Perhaps a finding by 
the oourt that the deprivation of voting 
rights was “pursuant to a pattern or prac- 
tice" might constitute "some except Iona! 
condition" within the meaning of rult 
M(b)-. • 

If appointment of a master or refer ee Ir 
Justified under 53(b) , 63(e) (2) provide? that 
in actions to be tried without, a )ur-’ the 
court shall accept the master's flattings ol 
Ijjvct unless clearly erroneous. 

OOKCLVMONS 

While It seems likely that the District ol 
Courts Already have the powers to carrt out 
many nf the objectives of the proposal for 
voting- referees, statutory euthortaatloa for 
their appointment upon a finding of a orac- 
tte* or pattern of deprivation of rights would 
remove any doubt about the propriety of 
reference under rule 63(b). 

-'-TS^pr# -la another part of the Attorney 
OABWtVs , . proposal which would remove 
a noaif doubt about the scope of the set of 
1867. •' Thla is the proposal to authorbre 1ft 
specific terms a proceeding against the State 
as a- party defendant under some circum- 
stances. * Oh the other hand, the Supreme 
Goutt WllTbe oonsldered in the present term 
the qoestion whether the 1BS7 art alieady 
authorizes tha Attorney General to piocc-t-d 
Against a (State (U.S. v. Alabama, Docket No. 


be 1* liable 60 the same process for enforcing 898 Out. Term 1850: 2S7 P. 2d 80S <6tt Cir. 
obedienoe to the order os if bo were a party.’* IMS) 1 ). 


When ’the Attorney General brings an ac- 
tion under section 18T1 (c) agvlnst Utate reg- 
istration or voting ofilclals. the Individuals - 
whore voting rights hai-e .been Infringed are 1 
not parties to the action, and Indeed all 1 
who*® right* have been Infringed may not be 1 
kno^rn. With respoct to thoee who are 
known, one of the nccotsary duties of the 1 
court la to determine whether they are ac- 
tually qualified to register and to vote under ^'4 
the provisions of the applicable State lawi^r 
If tbe court finds (hat they are, there am 
. be no doubt that an order to the appropri- 
ate state eflk^m to permit theta to n&rter j 
ur to vot* would be t proper one, A court of i 


If the Oourt finds tliat c State Is a proper 
party -defendant, the Attornev Geni'rar* 
proposal would have tbe effect of limitin' the 
aoopa of the present law by perrmiUn^ an 
action -against the State only when a MLste 
official ha* resigned or been relieved of his 
offloe jpthout assumption of the oificc by n 
euocd&or. 


equity is. not limited to tht restraint p( 
threatened aetjAn, but may require afittma- 


uutswna euovu, vui iusj Aomm wunn s - ■■ « .1 1 , is i 

Wve action whare the obcumstances dcmanil 1 


^THS 1860 CRUSADK FOR FRi:F.r>OM 

DRIVE OF RADIO FREE EUROPE 
"Mr. CURTIS. Mr. President, the Scn- 
ater from NebrasKa IMr. Hruska) if Uie 
hon^fary. State chairman of the i960 
Crtmae for Pteodom Drive In support of 
Radio Tree Europe. . He spoke at a kick- 


vote. - • it (Kzss&rte Human. 768 tJjfi. 548 < 188711. 

« The Attorney General win transmit to- -4Hno»4ha OM1 Rights Act eothorlsM thf 
appropriate State election officials copies «*. . Attorney Otottmt to aesk not only a parma-" 
the original decree and any supfOemanUry- nset or temporary Injunction or reffcratalflg 
decree. order bui alio •'other onJer** !>*' 

7 The court may authorize the referee to. quite proper far the Attorney M *> 

aeus a voting, qualification certificate. ,«» - ae^aiCordef retaining the cask to thsdoOat' 
each person found quaUfiM and naaasd (a w»U» the M additlocud relirt H 

the court • decree. i privation en vottag rights eaattama' tMAf f 

a The court may also eqtharifis «h« *&:■ Oet v. BoaOet, «3t 3 r. taiiMB • <UNM)k«i 

- „- >• ■' Macwir, mb regard to itotet I nprtwn . 

attend any «amhmand, drtnmf>tiC itmtmm «n®w*aa OonrtJtetogB SBjSg 

jutto- lowst eewrta te ret*i» rertetotton^ttm- 
i>een denied the tight to vote; < sasee In ordar that they may tootiSKEt! 
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dff lunoheon for the drive held in Un- 
go&k ttohrs.tin February 8. Represent - 
fitttto Of tho county organizations were 
prMttltf nod the affair received wide- 
ast 'Attention b? the press and radio 

■ «■,.'*%; j,.'.; * " ' *"■ 

;33fifi tmfi<rtafvce Of the work of 'Radio 
Frtfc 'Eilrofie la “combating communism 
WM.^ gfc eaa a t t i,: tar Senator Erusk*. 
^Wow^ lti i .jlylne Wliable news and ln- 
? Oland. CaeehoslovakU. 
H^JgafV. i^lgaria, and Roumanta, Ra- 


i 


